(1 of 9)
Case: 20-71321, 05/11/2022, 1D: 12443701, DktEntry: 44-1, Page 1 of 5

NOT FOR PUBLICATION FILED

UNITED STATES COURT OF APPEALS MAY 11 2022

MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
ALBERTO PUPO DIAZ, No. 20-71321
Petitioner, Agency No. A201-564-247
V.
MEMORANDUM"

MERRICK B. GARLAND, Attorney
General,

Respondent.

On Petition for Review of an Order of the
Board of Immigration Appeals

Argued and Submitted April 13, 2022
Pasadena, California

Before: BADE and LEE, Circuit Judges, and CARDONE, ™" District Judge.
Alberto Pupo Diaz petitions for review of the Board of Immigration
Appeals’ (BIA) order dismissing his appeal of an Immigration Judge’s (1J) denial

of his applications for asylum, withholding of removal, and relief under the

Convention Against Torture (CAT). We have jurisdiction under 8 U.S.C. § 1252.

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

&k

The Honorable Kathleen Cardone, United States District Judge for the
Western District of Texas, sitting by designation.
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We review legal issues de novo and factual findings for substantial evidence,
Bringas-Rodriguez v. Sessions, 850 F.3d 1051, 1059 (9th Cir. 2017) (en banc), and
we grant the petition in part, deny it in part, and remand.

While in Cuba, Diaz worked at a government-owned coffee factory.! He
objected to working conditions at the factory, and in March 2018, he was accused
of “insubordination and defamation,” by government officials. Months later, in
October 2018, two Cuban police officers threatened Diaz near his home. In
January 2019, two officers beat Diaz because of his workplace conduct and
friendship with a member of the opposition party in Cuba. Diaz sought medical
attention after the beating and missed one week of work due to back pain.

1. Substantial evidence supports the BIA’s conclusion that Diaz did not suffer
past persecution. See Gu v. Gonzalez, 454 F.3d 1014, 1017-22 (9th Cir. 2006)
(holding that the record did not compel a finding of past persecution when a
petitioner was detained for three days, struck on the back ten times with a rod, and
interrogated in a room filled with instruments of torture); Prasad v. L N.S., 47 F.3d
336, 33940 (9th Cir. 1995) (holding that the record did not compel the conclusion

that a petitioner suffered past persecution when he was detained for four to six

! Before this, Diaz attended university in Cuba. He was expelled for failing
to complete a final project, although he speculates that his criticism of Cuba’s
economic and educational systems played a role in his expulsion.
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hours, hit and kicked by police, and targeted by assailants who threw rocks at his
house and attempted to steal his property).

Diaz argues that the agency failed to consider the cumulative effect of his
increasingly negative encounters with the Cuban government. We disagree. The
1J considered both police encounters. The 1J acknowledged Diaz’s “criticism of
government leaders” and Cuba’s “failing system,” as well as Diaz’s effort to tie the
October 2018 threat to the March 2018 workplace incident. But the 1J found it
illogical to link the October 2018 threat to an incident that occurred more than six
months prior. The 1J considered Diaz’s work history, observing that he had raised
many grievances and had been sanctioned but otherwise worked at the factory for
nine years without incident. While Diaz is correct that the 1J did not explicitly
consider his expulsion from university, the record suggests that he was expelled
because he failed to complete a final project, and Diaz did not identify any other
incident that occurred at university. We thus conclude that the agency adequately
considered the cumulative effect of the harm Diaz suffered. See Padash v. I N.S.,
358 F.3d 1161, 1165-66 (9th Cir. 2004).

2. Diaz’s asylum claim does not end there because “[a] petitioner who cannot
show past persecution might nevertheless be eligible for relief if he instead shows a
well-founded fear of future persecution.” Sharma v. Garland, 9 F.4th 1052, 1065

(9th Cir. 2021) (citation omitted). To be well-founded, Diaz’s fear must be



(4 of 9)
Case: 20-71321, 05/11/2022, 1D: 12443701, DktEntry: 44-1, Page 4 of 5

“subjectively genuine and objectively reasonable.” Ahmed v. Keisler, 504 F.3d
1183, 1191 (9th Cir. 2007) (citation omitted). Diaz’s credible testimony satisfies
the subjective component. See id. The agency erred in assessing the objective
component because it did not consider Diaz’s fear based on his alleged status as a
deserter.? See Sagaydak v. Gonzales, 405 F.3d 1035, 1040 (9th Cir. 2005) (“IJs
and the BIA are not free to ignore arguments raised by a petitioner.”); cf.
Rodriguez-Roman v. I.N.S., 98 F.3d 416, 429-30 (9th Cir. 1996) (“[A]n asylum
applicant who left his country because of his political opinions and who faces
severe punishment for the crime of illegal departure has established that he is
subject to persecution . . ..”).

Diaz testified that he is afraid to return to Cuba because he has been
“accused” or “flagged in the system as a deserter.” Although the 1J acknowledged
that Diaz is afraid to return to Cuba because “he would be accused of deserting his
country,” the 1J never assessed whether such fear constitutes a well-founded fear of
future persecution. The BIA simply adopted the 1J’s reasoning. We therefore
grant the petition on this ground and remand so that the BIA can properly evaluate
whether Diaz established a well-founded fear of future persecution based on his

status as a deserter. See I.N.S. v. Ventura, 537 U.S. 12, 16—17 (2002).

? Diaz exhausted this issue by sufficiently raising it to the BIA. See
Vizcarra-Ayala v. Mukasey, 514 F.3d 870, 873 (9th Cir. 2008) (“[P]ro se claims
are construed liberally for purposes of the exhaustion requirement.”).
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3. The BIA also erred in evaluating Diaz’s CAT claim. “The regulations
implementing CAT explicitly require the 1J to consider ‘all evidence relevant to
the possibility of future torture.”” Aguilar-Ramos v. Holder, 594 F.3d 701, 705 n.6
(9th Cir. 2010) (quoting 8 C.F.R. § 208.16(c)(3)). “CAT claims must be
considered in terms of the aggregate risk of torture from all sources, and not as
separate, divisible CAT claims.” Quijada-Aguilar v. Lynch, 799 F.3d 1303, 1308
(9th Cir. 2015). The 1J and BIA did not consider the likelihood that Diaz will be
tortured as a deserter if returned to Cuba. See Parada v. Sessions, 902 F.3d 901,
915 (9th Cir. 2018) (“Relevant evidence includes the petitioner’s testimony and
country conditions evidence.”). We therefore grant the petition on this additional
ground and remand to allow the BIA to evaluate Diaz’s CAT claim by considering
the aggregate risk of torture arising from all sources.

GRANTED IN PART, DENIED IN PART, REMANDED .}

3 The motion for a stay of removal is granted. Diaz’s removal is stayed
pending a decision by the BIA.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2021 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

A petition for rehearing may be filed within 14 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

If the mandate has issued, the petition for rehearing should be accompanied
by a motion to recall the mandate.

See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due
date).

An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel

A petition should contain an introduction stating that, in counsel’s judgment,
one or more of the situations described in the “purpose” section above exist.
The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

The petition shall not exceed 15 pages unless it complies with the alternative
length limitations of 4,200 words or 390 lines of text.

The petition must be accompanied by a copy of the panel’s decision being
challenged.

A response, when ordered by the Court, shall comply with the same length
limitations as the petition.

If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2021 2
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. The petition or response must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send an email or letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Maria Evangelista (maria.b.evangelista@tr.com));
> and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http.//www.ca9.uscourts.gov/forms/forml1Qinstructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were

actually and necessarily produced, and that the requested costs were actually

expended.

Signature Date

(use “‘s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of Pages per TOTAL

DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $
Principal Brief(s) (Opening Brief: Answering
Brief; Ist, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)
Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee / $
Appeal from Bankruptcy Appellate Panel Docket Fee

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +

Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500, Cost per Page: 3.10 (or actual cost IF less than $.10);

TOTAL: 4x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2021

(9 of 9)



	20-71321
	44 Memorandum - 05/11/2022, p.1
	44 Post Judgment Form - 05/11/2022, p.6
	United States Court of Appeals for the Ninth Circuit
	Information Regarding Judgment and Post-Judgment Proceedings Judgment
	Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)
	Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)
	B. Purpose (Rehearing En Banc)
	(2) Deadlines for Filing:
	(3) Statement of Counsel
	(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
	Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
	Attorneys Fees
	Petition for a Writ of Certiorari
	Counsel Listing in Published Opinions





